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Subject: Indiana Law on E-Cigarette and Tobacco Advertisements

L. SUMMARY

While broadcast advertising for cigarettes and chewing tobacco is prohibited under federal
law, see the Federal Cigarette Labeling and Advertising Act of 1969, 15 U.S.C. §§ 1331-1340,
Indiana law is silent on tobacco advertisements. Similarly, while the Food and Drug
Administration (though not the Federal Communications Commission) regulates disclosures
related to e-cigarettes, Indiana law is silent on e-cigarette advertisements. For these reasons,
broadcasters who are considering running tobacco or e-cigarette advertisements should consult
federal law. (See the IBA website expounding on relevant federal laws and regulations). That
said, the law is constantly evolving—particularly regarding advertisements of e-cigarettes—so
broadcasters should keep abreast of related developments in Indiana law.

L. STATE OF THE LAW IN INDIANA REGARDING TOBACCO ADVERTISEMENTS

The United States Congress passed the Federal Cigarette Labeling and Advertising Act
of 1969, 15 U.S.C. §§ 1331-1340 (“FCLAA”). The FCLAA made it illegal under federal law “to
advertise cigarettes and little cigars on any medium of electronic communication subject to the
jurisdiction of the Federal Communications Commission.” 15 U.S.C. § 1335; see also Cap. Broad.
Co. v. Mitchell, 333 F. Supp. 582, 584 (D.D.C. 1971), affd sub nom. Cap. Broad. Co. v.
Kleindienst, 405 U.S. 1000, 92 S. Ct. 1289, 31 L. Ed. 2d 472 (1972), and aff'd sub nom. Nat'l
Ass'n of Broadcasters v. Kleindienst, 405 U.S. 1000, 92 S. Ct. 1290, 31 L. Ed. 2d 472 (1972)
(rejecting broadcasters’ constitutional challenge of the FCLAA). That law was expanded to also
prohibit the broadcast advertising of “smokeless tobacco” (i.e., chewing tobacco). While not
explicitly prohibited by federal law, FDA regulations and the settlement of various lawsuits by
states against the tobacco companies impose some disclosure obligations or restrictions on the
advertising of other tobacco products, like those on e-cigarettes mentioned below.
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Though Indiana law does not have a comparable prohibition on advertising tobacco
products, broadcasters in Indiana (and in all states, for that matter) are nevertheless bound by
federal law. That is not to say that Indiana would never contemplate imposing its own limits on
tobacco advertisements, but two observations suggest that this is unlikely.

First, the current version of Ind. Code § 7.1-2-3-16 (Powers and Duties of the Alcohol and
Tobacco Commission and Administration) expressly permits the Commission to regulate alcohol
advertisements, within limits. Yet I.C. § 7.1-2-3-169 is silent as to the Commission’s power to
regulate tobacco advertisements. Thus, it is unclear under current Indiana law whether the
Commission may regulate tobacco advertisements (though the General Assembly could amend
I.C. § 7.1-2-3-169 or pass a statute directly limiting tobacco advertisements).

Second, federal law would likely preempt any state statute imposing restrictions on
tobacco advertising. See Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 551 (2001) (explaining
that a Massachusetts cigarette advertising regulation was preempted because it “would upset
federal legislative choices to require specific warnings and to impose the ban on cigarette
advertising in electronic media in order to address concerns about smoking and health.”). Lorillard
suggests that any attempts by Indiana to limit tobacco advertisements may be preempted, and
thus ineffective as a practical matter. That said, Indiana could impose stricter rules for the sale
and distribution of tobacco products without facing preemption issues.

. STATE OF THE LAW IN INDIANA REGARDING E-CIGARETTE ADVERTISEMENTS

Though federal law does not prohibit broadcasters from running advertisements for
e-cigarettes, the Federal Drug Administration, in 2016, created new requirements for tobacco
products generally—which includes e-cigarettes. (See “Deeming Tobacco Products To Be
Subject to the Federal Food, Drug, and Cosmetic Act, as Amended by the Family Smoking
Prevention and Tobacco Control Act; Restrictions on the Sale and Distribution of Tobacco
Products and Required Warning Statements for Tobacco Products,” available here.)' Those rules
include avoiding: statements that a full line of smoking products are offered; statements making
any health claims (e.g., “vaping is safer than smoking cigarettes” or that a vaping product is “light,”
“mild,” or “low”); and statements during programs that cater to minors (under 21).

Like general tobacco products, Indiana law does not limit advertisements of e-cigarettes
or other vaping products. However, broadcasters should be aware of recent events that have put
e-cigarettes in the spotlight.

The Rule covers “electronic nicotine delivery systems,” which includes, for example,
e-cigarettes, e-cigars, and vape pens. Note that under Indiana law, “electronic cigarette” has
been defined as “a device that is capable of providing an inhalable dose of nicotine by
delivering a vaporized solution” and includes “the components and cartridges.”
I.C. § 24-3-7-4.
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First, in December 2022, the Indiana Attorney General sued JUUL Labs, Inc. for allegedly
making “misleading representations to consumers in the marketing, promotion, and sales of its
products” in violation of the Indiana Deceptive Consumer Sales Act (“DCSA”). The litigation
resulted in a multi-state settlement for millions of dollars. Though broadcasters may not be subject
to the DCSA, the JUUL litigation highlights the State of Indiana’s keen interest in preventing
misleading advertisements relating to e-cigarettes.

Second, on January 10, 2023, House Bill 1133 was introduced to the Indiana General
Assembly. H.B. 1133 would have prohibited the sale of flavored tobacco products. Though the
Bill did not go beyond the first reading, another similar bill in the future would be unsurprising;
recently, across the country, flavored vaping products have received negative attention as being
attractive to minors. (In Indiana, the sale of e-cigarettes to persons under 21 is prohibited. See
I.C. § 35-46-1-10(b).) The FDA is also considering rules to ban flavoring in certain tobacco
products and has floated the idea of banning flavors in all tobacco products, including e-cigarettes.
Broadcasters should be aware of any forthcoming legislation prohibiting flavored tobacco
products and should avoid e-cigarette advertisements targeting minors.





